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quastiune It appea-s to us thet such lecis-
lstion weus clearly ifintended to heve the effsct
1o extené or to rstify sné confirm for e
period of five yeurs leeces of the character
of the Eoward Meyer lexac,

4180 please alviss us as to the status
of a lecse whare oll =néd gus in paying quene
tities is &%scovered within the primery tern
of the lescse, dut theresfter production cesses
for & period of ninety days or more decsuse
of the esllapae of casing or for other ressons
beyoné the control of the operstor.

"Should you entertsin any doubt as to the
validity or eonstitutionality of suech messure
pleans cover such question.

*It would be eppreclistad if a depsrtzentsl
conference opimien mey bz given the Ncard on
these oattors.”

The above guoted request for sn opinlon was
nade subseguent t0 the lest meeting of the Bosrd for Lease
of Texns Irison Lunds at whioh meeting the question as to
the status of the aborve referred to lease was discussed
by the Bourd, of which Board the Attorney Oenerel 12 a
statutory meabers At such meeting of the Posrd, st:te-
ments were male by representatives of Heammap Explorstion
Company with respset ta the efforts that had been made to
develop ths lesse in guestion for 0fl send ges, The
Board passed & resolution reguesting the ittoraey Genersl
for en orinion upon the ztatus of the ol)l and gas lec=e
in guestion in the light of the atstexonts zedo at the
mosting of the Boaré as well as the fects steted In the
zbove justed letter.

In sur opinion, No. O-040, written to you on
June 8, 1939, we, in effeot, held that the proviaions of
the lesse exscutod by the Board sre governsd by and sudjeet
to the provisions of Chapter 1S5, Agts 1930, 4lst leglsla-
ture, 4th Called Session, whioh statute furnished the
suthority for the nxneutian of the lesse by the Board.
In ¢onstruing such statute we held that the effact of the
statute war to suthorize a leese for & primsry ternm of
thres yours saly, sas thet ¢ lesse executed uzder the
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proviasions of such statute would expire upon the expiretion
of three yetrs ofter 1its date, unless oll and gas hed been
produced in paying guantities prior to the expiration of
the three yesr primary term.

As we have heretofore stated to you, the ef~
fect of Senate Bill No. 53 of the 46th Lesislature, Aots
1959, was not eonsidered or discussed in formulating our
opinion No, 0-940, for the reesons sct forth ip that
opinlaon.

After further considerstion of Opinion 0=940,
we now ypoeffirm the seme and hold thet in suok opinton :
Chapter 13, Aats 1930, 4lst legislaturs, Vernon's Annotated
Statutes, Artkele GBOSQ wag properly construed a8 authorige
ing the Bourd for lease of Frigon lande to fasue oll and
gas lecsos for primiyy terms of three yesrs snly rather
than for primary terzms of flve yeors,

Your abors quoted renuest ecks specifioslly for
our opinion as to the effect of Ssnete Bill No. 63 the
01l and ges leasze in question. Section 2 of Sepats Bill
Ro. 53, 2ots 1839, 46th Legislatuye, provides as follows:

"Any lease providing for a five year
primary term and heretofore entereld into by
the Board ¢reated by “emate Bill No. 29 ,
Cheptey 13, Acts Fourth Called Session ﬁnrt:b
first Leglielature (Art.8203a}, sheall not be
considered terminated dy fallure to produce
oll o ges within three yesrs from the date
of such lesse, and any such lesse is hersbdy
confirmed =ad velidsted {n 8o far anéd only
in so far as failure to produce oll or gas
xithin three years frem date thoreof is con-
cxyned} and any such lesse¢ shall be in force
snd erfect for five years from its date Lif
otherwise in good standing and all other tewms
ané contitions of such lecse end the law ap-
plicable thereto have Beeon herotofore std are
hereafter met and carrfed ocut.®
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The 0ll and gas leasze in gueation, dated
Aprll 16, 1934, in peragraph £ rrovides ns followst

It {8 agresd that this leu:e shall
«in in full force and offoct for a term
of Cive (5) years, from the date hereof,
snd as long thereafter as 0il, ges or cashinge
heed gas, or sither of them, {s prodused from
sald land in commeorcial quantitics, by the
Lassse."

It thus appears that Senste Bill 53 clearly
has applicetion to the oil and gas lecee in question,
s8e1é lease havins deen axecuted prior to the effective
date of Senate B 33 snd seld lez:e having expressly
provided for & five vear primary texrm.

The question is thus presentsd az to whether
or not Senste Bill 85 is oconstfitutionel. In this con-
nection, it is material to point out thet the lesss on
1ts face purports to be for s five ysor primary temnm
and that the delay rentals es provided for in the lesse
have deen pald by the lessee snd accepted by the state
for s period of five yearsj however, the law as it
existed on the date of the execution of this lecse au~
thorized the Board for Lease of Texas Prisoz lands to
execute n lewse for & primary term of three years only,
Could the lLegisluture therealZter constitulonelly ratify
e confirm the Boardt's act in ax&eutinim:n oll and gas
lease for an origineslly unsuthorized primary term of
Tive yosrs?

A gereful examination of the suthorities on
thiz question has impelled us ¢o the conclusion that the
Lezizlature has not excaesded gonstitutional limits in
enccting Senste BLll 53.

In Armstrong ve %alker, 73 S. %e (2) 520, &
recent decision by the Supreme Court of Texas, it was
statedt

"It 15 settled sz the law of this Stute -
in fact, 4%t ia the universsl rule = that what
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the Iegislature could have authorized

in the firat instance, it cen ratify, if
at the time of retification, it has the
initiel authority to authorize.” Ander-
son County Road Distriot No. 8 v, Pollard,
116 Tex. 547, 2986 S, W. 1062, 1085 eand
authorities there cited.

Other decisions whioh announce and reaffirm
the sbove quoted rule are:

Anderson County Road District No. 8 v,
Pollard, 116 Tex., 547, 296 5. W. 1062} Tom
Green County v, Moody (Sup, Ot.) 289 8, W, 381}
Nolen County v, State, 83 Tex. 182, 17 S, W.
832; State v. Bradford, 50 S, W. (2) 10685;
Charlotte Harbor & Northern Ry. Co. vs, Welles,
2‘0 U. a. 8’ ‘3 aup. Ct. 3. 6? L. M‘ 100'
Kenses City Southsrn Ry. Co. v. Road Improve~
ment District No, 3, 268 U, 8. 379, 45 5. 0G¢.
136, 89 L. E4, 336; Anderson County v, Santa
Anne, 116 U, S, 3668, 6 5, O0t, 413, £9 1. ¥4,
633; Bolles v, Brimfield, 120 U. 8. 762, 7
8. Ct. 736, 30 L., E4, 7886, -

In Anderson County Road Dietriot Ko, 8 vs.
Pollard, supra, the Supreme Court of Texas, in deter-
mining whether or not the Legislature oculd oonsti-
tutionally retify and validate an illegal bond issue, stated:

"The general and established rule is,
what the legislature could hesve authorized
in the first instance it can ratify, if at
the time of retification it has the initiel
authority to authorize.,” Citing cases,

411 of the authorities in this Stete are thus
in eocord in holding that the above quoted rule is firmly
established as & rule of decision in Texas, Although
there sre other decisions by the Texas Courte which make
exceptions to the above steted ruvle in certain situations,
no such situation is presented in the matters inquired
atout by you. It remains for us to determine whether or
not such rule has application tc the circumstances under
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examination 80 as to validate and make constitutional
Senate Bill €&.

%e believe no serious question can be raised
as to the existence of the legislature's power and au-
thority on the date of the exesoution of leane in
question, to provide, if 1%t had 0 desired, that snuy
lease executed by the Bosrd for Lease of Texas Prison
Lands should be for a primary terms of five years rather
than three years, Mo provision is found in the Consti-
tution now, nor was thers any provision in the Consti-
tution upon the date of the execution of the lease
which would prohibit a five year lease,

" The Boerd, purporting to set under the authority
conferred by Chapter 13, Acts 1930, iasued & lease which
provided for a five year primary term rather than a three
yoar primery term, and rentals were paid thereunder for
a period of r;;. yosrs, The Legislature, in 1939, by pass-
age of Senate 211}l 53, oclearly intended and asttempted to
validate the aotiom of the Baard %n-ianulng a five year
rather than & three year lease, 4ihis, under the above
quoted euthorities, we uelieve, the lLegislature had the
power t0 do. Senate Bill 5% simply confirms and ratifies
sa originally unsuthorized aot of a properly sonstituted
board 0 as to validate that whioh the islature oould
initially heve authorized. The full consideration and
rentals provided for under the lease executed by the
Board have been paid dy the lesses and acoepted by thas
State in the exact manner provided for by the lsase.
Thus, no question srises as to sn unconstitutionel gift
or disposal of State land by the legislature. Ue must,
therefore, conclude that Senate Bill 53 {3 & constitu-
tional exercise of the legislature’s power to eonfirm
and ratify an est of the Board for lease of Texng Frison
Lends in issuing the ariginal oil and gas lesse here
involved, and that such statute operstes to extend the
primary term of the lesse in guestion untlil mid-night,
April 16, 1939,

- You further reguest ocur opinion as to the pre-
sent status of a leass “"where oll and gas in pay
quantities is discovered within the primary tesm of the
lease, but thereafter production ocesses for a pericd of
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90 days or more beosuse of the ccllapse of casing or
for othsr reasons beyond the ocoatrol of the operator.®

Aosording to the stutemsnts mede by the lessee
to the Boerd, the crilling of a well on the lesse in ques-
ticn was begun on March 6, 1939, and continued until April
10, 1939, when, at & depth of 8887 feet, a sand was dis-
covered which flowed an estimmted two million cudlo feet
of ges Tg:r dey end s sutstantial volume of 40 degree gravity
oil. well flowed contimuously for 8 to 8 hours after
which about 40 feet of the casing in ths dottom of the well
ocllapsed. Lesses stated that he imnediatel y therealter
began operstions to recondition the well, trying to ream
under the cesing, which effort sontinued for approximately
ons month., Fail in this elfort, the lesses steted that
hs plugged bBack to a sand et a dcp{.h of approximately 8300
feot, which sand had previously been cored, and made a
completion in this ssnd at & depth of 8318 feet. <This con-
pletion ocourred om May 12, 1939, The well had an ianitial
flow of epproximately £4 barrels per hour on s 1/4" choke
and royalty on such 0i)l wae paid to and scocespted by the
Caneral Land Office. The lessee atated that after 18 hours
oil flow, the flow was stopped by water exncroachment and
that efforts were mifde to stop the water flow with cement.
After cement was applied, the casing was reperforated four
separate times, but thet the lessse was unsbdle to restore
the Tlow of oil from this send. The lesses steted that he
then concluded to side~track the ceaing in sn effort %o seoure
production from the 888Y foot level; that thersafter the
B387 foot sand was spoountersed at & depth of 9,023 feet
thet the well was carried 700 or 800 feet in the Vioksburg
sand; that an immense downpour of rain, bdeginning on July
10, 1939, ceuse: the hole tc sldmp or save in, ruining ell
of the hesvy drilling mud snd making it inadvisedle to st-
tenpt to yooondition the original well, it bLeing more 6o0-
nomissl to move to enother losation and begin the drilling of
& new hole. lesaes stated that on July 15, 1939, he received
notice from the Board that it would hold a meeting on July
20, 1039, at which time the status of the lease would bs
considered and that further development hed besn delayed
awaiting the outcome of this hearing. SBubseguent to such
meeting of the Board, the Board requested this opinion as to
the present status of this lesss,

In conmsidering the question ss to whether or not
the leagse in gquestion has terminated in the light of the
statoments sot forth above, we must first atste that it is
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not within cur provinose to deocide whaether or not such
gtetrments reg rding the clsime! discovery of oil and the
subseyuent oluimed diligence in drilliae ond sttexpting
to develop the lease in guestion, stute the correct
f=qls as they sctually cc urred, In our cpimion the
Eoard for leunse of Texsus lriscn Lands is ths proper au-
thority to make s primary determination ac to the =etual
faots . hich exist with referance to the tine of &iscovery
of 011 or gas, andé the diligence therezlter exercised by
the lessee in sttexpting tc produce the s:me, For the
purposes of thie opinicn only, we sssume that a correct
statemsnt of the fsote2 has besn mede by the lesses, Making
such assumption, it sypesrs thet the iessee, within the
five ye&ar primsry terx of the leasse, discovered end pro-
ducec 0il snd ges in peying quantities; thet following
6 or 8 hours of such produotion, the casing in the hole
collepsed that the hcle wss rlugged for a distance of
approximutely 447 feet &nd the w.l1ll was then completed,
on May 12, 1939, ss & producer of o1l amd gas in paying
guantities st a depth of 8300 feut; water- enoroashment
made it imposaible to gontinue thie lstter produstion for
?gra than 18 hours, the hole being ruined bty unprecedented
codsn,

Agsuming thst o1l was discoversd and produced
in paying quentities on April 16, 1839, under the terma
¢f the lease, leazes begame entitled to hold such leass
for as long theresfter as oil and/or gae was produced in
paying quantities. 3he guesticn thus presentsd ia as to
the effeat of & temporery oeszstion of production caused by
gollepsed casing, floods and othsr matters beyond the con-
trol of the lesses, '

The law ${n Texus is sprerently well setiled to
the offect that a temporary cessstion of produstion oavsed
by ciroumstanoces over which lessee hes no contrel does
not terminste or forfeit the lease if the lesnes in good
feith uses ressoncble diligence to resume production. The
queztion under ooneideration was deslided in Seardorough
v. Rew Dlomain Gil & Cax Compeny, B76 5. ¥. 331 (writ dis-
missed) where the Court ssid:

. « « The guestion pressnted ia: Did the
temporary ¢essation of produstion in paying
suantity of both gus and oil, under the facts
disclosed by the record, termluste the wminersl
lease? The faots diseclosed by the record sre
the efforts msde by appellees, is gool falth,
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to resume ges production, and the expenditure
of large amounts of meoney in their ef:ort to
resume gas produoction inmmedieately efter the
oasing collapsed, end oontinued such effort
until the oil well was brought in on July 24
and then resumed their effort 4t ges produotion
by starting snother well and continuing work
thgieon until gas was produced in the second
wolls « "

* « « o8 have conoluded that, under
the terms and provisions of the mineral lease
as found in the record, where oll was producsed
in paying quantitiss within the five-year
period, and the cause of cessation of pro-
duction was therezfter necessarily unforeseen and
unavoideble, and where the lesssees in good faith
uagd resscnable diligence tc resums produotion,
and at grest outlay of monsy, and did, within
& reasonable time, in view of ths conditions
disoclosed by the record, resume produstion,
& forfeiture for temporary esssation of production
without fault of lessees should not bes allowed
as & matter of law. B5Such we bellieve tc de a
reasonatle construction of the lesse. . .*

In Texss Fecifis Coal & 0il Co. va, Bratton,
239 £, ¥, 688, the Court, in spesking of a texporary
ceaxsetion of production of oil, says:

*Having disqovered it in sveh quanti-
ties, snd with ressoneble proaspects of fur-
ther sucoes:ful development, the lesses, in
cormon falirness and justice, was entitled to
& reasonable length of time within which te
continue the development work in crder to
reap some Yyeward for the lsbor and expenses
incurred, which would also be attended with
profit to the plaintiff, Aind such we believe
to be a rsesomable genatruction of the terms
of the leese, The fcollowing suthoritiss,
oited Ly eppellant, socord with these views,
and some of them, et least, invelved the
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921,

construction of leases of similar terme to

those of the lease in controversy in the

present sult; Eastera 04l Co. v Coulehan,

&% %, Va. 531. 84 8. 3. 856‘ SO&th Fenn.

041 Co. v, Snoderass, 71 W, Ve, 438, 76 S, E. 981, 43
L. R. A, (Hp S.) 6483 Ohio Fuel 041 Co. Ve Gr..nl.af.
84 W. Ve. 67, 99 8. kK, 274; Roach v, Junotiocn 041

& Gas Co, (Okle. Sup.) 179 Pac. 934."

In Wisoonsin-Texes (il Co, vs, Clutter, 268 S. ¥,
the Commission of Appcals of Texss safd:

"The law is well settled that a temporasry
cessation of developments or operstion under an
oll and gas lease does not, as a matter of law,
sonstitute an ebandonment. Fisher v. Crescent
011 Co. (Tex. Civ. App.) 178 S. W. 905; Hall
v. MoClesky (Tex. Civ. App. )B28 S, W. 10043
Marnett Cil & Gas Co., v. Munsey et al (Tex.
Civ. App.) 232 8, W, 867; Jeoobs v, Robinson
et al (Tex. Civ, App.) B4l S, W, 241; Munssy et
gl ;. :;{n:t 041 & Gas Co,, 113 Tex. 212, 254

The above ocited suthorities together with others

which need not be oited in this opinion, esteblish the
rule in Texas that en oil and gas lease for a definite
primary term and “eas long thereafter as oil and ges is
produced in paying quantities”, is not ipsc facto termi-
natved by a temporery cessation of production cocurring
through oiroumstanocez or reasons beyond the ocontreol of

the lessse after oil or gas in paying quantities is dias-

covered and produced during the primary term of the

lease, provided the lesses thereafter in good faith uses
reascnable diligence %o re-eatablisk production, and
succeeds in re-sstablishing production within a reasonable

time.

Acoordingly, you mare advised that, in our opinion,

the 01l and gas lease referred t0 in your request 4id not
terminate by virtue of ssid cessation of production from
said lease, provided, however, that suoh cessation of

production is temporary and was caused by forees or oir-
cumstances beyond the contro) of the lesasee, and provided
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the lessee, in good faith, uses reazcnable diligence to
re-establish production from said lease, and within a
reasonable time thereafter dces re-establish production,

The existence cf 2l)l of these facts, together
with the question of whether or not oll or gas in faot
was produced from the land in question prior to the
expiration of the five-ysar primary term, are matters
which must be determined by the Board for Lease of
Texas Prison Lands from the evidence presented to them
and from their knowledge of the factis.

Yours very truly
ATTORNEY GENERAL OF TEXAS

By

Robart/E. Kepke
REK:BT
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